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United States Court of Appeals for the 
District of Columbia 


No. 7847 

Elizabeth Kerr, as Administratrix of the Estate Of 
Joseph Kelly Kerr, Deceased, appellant 

v. | 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


STATEMENT 

The decision of this court upon a prior appeal in the present 
case established the Government’s liability for the proceeds 
of the $10,000 policy of yearly renewable term insurance sued 
upon. Under the court’s decision, the policy matured ufc>on 
the death of the insured, Joseph Kelly Kerr, on November 
8, 1919. It was held that although the premium due on j the 
insurance for the month of November 1919 had not been 
paid, the policy was in force by reason of a grace period of 
31 days allowed for payment of that premium. Kerf v. 
United States, 71 App. D. C. 222; 108 F. (2d) 585. 

The questions raised upon the present appeal pertain only 
to the matter of computing the amount which the Govern¬ 
ment owes the appellant by reason of this established liabipty 
under the contract and the jurisdiction of the court to correct 
its judgment with respect to the computation of the amount 
payable. The questions were raised in the court below! by 

(l) 
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the Government’s motion (R. 4r-5), filed on June 21, 1940, 
to correct the judgment in favor of the appellant, entered 
on April 5,1940 (Appellant’s Appendix “A”). The judgment 
of April 5, 1940, had awarded appellant the sum of $10,500, 
whereas it was set forth in the motion to correct that the 
amount properly payable upon the admitted facts was $8,234. 
The present appeal was taken from an order entered on Janu¬ 
ary 9, 1941 (Appellant’s Appendix “B”), correcting the judg¬ 
ment of April 5, 1940, as requested by the Government in its 
motion to correct. 1 

With respect to the amount of the Government’s liability 
to the appellant, no matter of fact is in dispute, and it is 
agreed that the applicable law is contained in Section 303 of 
the World War Veterans’ Act, referred to in detail hereinafter. 

The agreed facts are as follows: 

The insured, Joseph Kelly Kerr, had designated his father, 
Eugene Kerr, as beneficiary of the insurance sued on. Eugene 
Kerr survived the insured and died on June 24, 1924, without 
having received any benefits under the policy. During the 
life of the beneficiary the insurance was payable to him in 
monthly installments of $57.50 each, and upon his death the 
aggregate sum of such installments became payable to his 
personal representative. Therefore, since Eugene Kerr lived 
56 months after the death of the insured, but collected no 
portion of the insurance proceeds during his lifetime, there 
was properly payable to the administratrix of his estate 56 
installments of insurance of $57.50 each, making a total of 
$3,220. That amount has been awarded to the administratrix 
of the beneficiary’s estate by judgment in this suit, and no 
question is now presented with respect to it. 

While monthly installment payment of the insurance to the 
beneficiary is required by law, the installment plan of pay- 

, The order of January 9, 1941, also provided for deduction from the 
amount awarded to appellant of $6.50 for the premium due on the insur. 
ance for the month of November 1919. The net recovery allowed, there¬ 
fore, was $8,227.50. However, neither the appellant’s liability for the 
amount of $6.50 nor the right to deduct it from the amount of the judg¬ 
ment was disputed in the court below, and no question in that respect is 
raised here. Hence, discussion is confined to the matter of reducing the 
judgment in favor of appellant from $10,500 to $8,234. 


ment is abandoned when the estate of the insured becomes 
entitled to receive payment after the death of the beneficiary, 
and in lieu thereof the statute provides for a single lump\ sum 
payment, discharging immediately and in full the Govern¬ 
ment’s obligation under the contract. This lump-sum [pay¬ 
ment is described by the statute as the present value of the 
remaining installments; that is, the installments which did 
not accrue during the lifetime of the beneficiary. Under the 
installment plan of payment, the Government’s liability for 
yearly renewable term insurance is discharged in 240 ^Qual 
monthly installments; hence, excluding the 56 installnients 
paid to the administratrix of the beneficiary’s estate, th^ ap¬ 
pellant was entitled to the value of the 184 remaining 
installments. 

The agreed facts, therefore, present the single question as 
to whether the value of these 184 installments which became 
payable to the estate of the insured immediately upon! the 
death of the beneficiary, is to be computed as of the daie of 
the death of the beneficiary, as the Government contends and 
the court below held, or as of the date of the payment of the 
judgment entered in this suit in favor of the estate of the 
beneficiary, as the appellant contends. 

The pertinent provision of Section 303 (c. 553, sec. 14, 43 
Stat. 1310) (Appendix, infra, 2 p. 16-17) is: 

* * * if the designated beneficiary * f * 
survives the insured and dies prior to receiving all of 
the two hundred and forty installments or all such as 
are payable and applicable, there shall be paid toj the 
estate of the insured the present value of the monjthly 
installments thereafter payable, said value to be com¬ 
puted as of date of last payment made under anyj ex¬ 
isting award: * # *. 

The District Court held that, as applied to the facts of 
the present case, the term “present value” means the v$lue 

2 While discussion in this brief is restricted to the specific provisos of 
Section 303 applicable to the facts of the present case, an analysis of the 
entire section has been prepared showing its full scope, i. e., its primary 
purpose and the relationship of each provision to this primary purpose 
(Appendix “A”, infra, pp. pp. 16-18.) 
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of the insurance as of the date of death of the beneficiary on 
June 24, 1924. The corrected judgment orders payment of 
the proper amount upon that view. In support of the con¬ 
tention that the original judgment of April 5, 1940, awarded 
the correct amount to her, appellant contends that the term 
“present value,” as applied to the facts of this case, means 
the value of the installments as of October 8, 1939. 3 

With respect to the court’s jurisdiction to correct the judg¬ 
ment, the judgment of April 5,1940, was entered by consent of 
counsel (that is, failure to object) and the motion for correc¬ 
tion was supported by the same counsel’s affidavit to the effect 
that his failure to raise, prior to the entry of judgment, the 
question presented by the motion to correct was the result of 
mistake and inadvertence. {Appendix, infra, p. 19.) The 
court below held that jurisdiction was conferred by Rule 60 
(b) of the Rules of Civil Procedure. Appellant contends that 
the provisions of an Act of March 3, 1933 (U. S. C., Title 31, 
Section 227), prescribed a procedure applicable to the facts 
of the present case and exclusive of the procedure prescribed 
by Rule 60 (b). A claim for interest asserted by appellant is 
inseparably connected with the question of jurisdiction and 
may be disposed of in that connection. 

QUESTIONS PRESENTED 

1. Whether the term “present value,” used in Section 303 
of the World War Veterans’ Act as descriptive of the value 
of the insurance benefits payable to the estate of the insured 
after the death of the beneficiary, means the value as of the 
date of death of the beneficiary. 

2. Whether, pursuant to motion filed wdthin six months, 
the court has jurisdiction to correct an erroneous computation 

8 The judgment in favor of the estate of ..Eugene Kerr was paid sometime 
after January 9, 1941. The exact date of ju d gme nt does not appear in the 
record, and it is not known to counsel for appellee. According to the 
theory of appellant, the value of the 184 installments due the estate of the 
insured is to be determined as of the date of the payment to the bene¬ 
ficiary. However, her theory apparently admits of exceptions, since the 
amount claimed by her to be due is the value of the installments as of 
October 8, 1939. (Appellant’s brief, 7, 8, 11.) 
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in a judgment acquiesced in by counsel through mistake and 
inadvertence. 

i 

SUMMARY OF ARGUMENT 

i 

Appellant’s attack upon the holding of the District Court 
with respect to computation of the value of the insurance 
rests solely upon language in the statute which, by its terms 
restricted to cases in which there is an “existing award, r is 
inapplicable here because of the absence of any “existing 
award.” 

i 

Appellant’s theory is opposed to the plain language of j the 
statute and the application of it by the officials who sponsored 
it and who are charged with its administration. Her theory, 
if adopted, would result in charging interest on the obliga¬ 
tion of the sovereign without statutory authority for it hnd 
would otherwise require that the Government’s liability fin¬ 
der yearly renewable term insurance contracts be rested upon 
fortuitous contingencies clearly not intended by Congress.' 

The decision of the District Court accords with the language 
of the statute and the administrative application of it, and vjith 
a theory applicable as a matter of reason and fairness to every 
case within its scope. 

II 

The facts of the present case meet every requirement pre¬ 
scribed by Rule 60 (b) of the Federal Rules of Civil Procedure 
for its application and the jurisdiction of the court, under this 
rule, to correct the judgment in the present case is plain. 

Appellant’s attack upon the District Court’s holding that 
Rule 60 (b) was applicable rests upon asserted applicability! of 
a statute enacted on March 3, 1933 (U. S. C., Title 31, Section 
227). That statute has reference only to set-off and counter¬ 
claim, and is, therefore, not applicable here since no claim 
against the appellant is asserted by the Government in the 
present suit. 


i 

i 


j 
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ARGUMENT 

I 

The District Court properly held that appellant was entitled 
to the value of 184 installments of insurance as of the date 
of death of the beneficiary, June 24,1924 

Prior to June 7, 1924, the only method of discharging the 
Government’s obligation for yearly renewable term insurance 
was payment in 240 equal monthly installments. Section 303 
of the World War Veterans’ Act of June 7, 1924 (Appendix, 
infra, p. 16), provided in effect that whenever, in the course of 
succession to entitlement prescribed by the statute, the insured’s 
estate became entitled to death benefits, the balance of the 
Government’s obligation would thereupon be fully discharged 
by a single lump-sum payment to the estate. This lump-sum 
payment was described as the “present value” of those install¬ 
ments representing the balance of the Government’s liability 
under the contract. On March 4, 1925, the section was 
amended (Appendix, infra, pp. 16-17) in a number of particu¬ 
lars, providing with respect to present value a new provision 
enclosed in parentheses in the following excerpt from the 
statute, as amended: 

there shall be paid to the estate of the insured the 
present value of the monthly installments thereafter 
payable (said value to be computed as of date of last 
payment made under any existing award:) * * *. 

Appellant bases her contention solely upon this provision 
added by the amendment of March 4, 1925, apparently con¬ 
ceding that, except for that provision, the holding of the Dis¬ 
trict Court was correct. We believe it can be plainly shown 
that this provision, relied upon by appellant, has no applica¬ 
tion to a case like the present case, and that, therefore, so far 
as the present case is concerned, the section is to be read as if 
such provision were not contained in it. 

The only type of case in which there could have been an 
“existing award,” contemporaneously with the right of the in¬ 
sured’s estate to receive payment in one sum under Section 
303 and, therefore, the sole type of case to which the amend- 
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ment of 1925 was directed, was one in which, prior to Jujie 7, 
1924, an installment award had been made to the estate of the 
insured and monthly payments were being made under it 
when the Act of June 7,1924, was passed. The language ijipon 
which appellant relies regarding computation as of the date 
of last payment under any existing award has reference only 
to such a case, and present value in all other cases is tp be 
computed without regard to that provision. 

That this is the only type of case to which the phrase 
“date of last payment under any existing award” applies is 
made clear by the several administrative decisions in the 
case of Arthur O'Neill Cody, to which detailed reference is 
made in the Commissioner’s report. These decisions also 
make clear the administrative construction of the phrase 
“date of last payment under any existing award” which was 
adopted as an amendment at the suggestion of the Veterans’ 
Administration. (Appendix, infra, pp. 39-43.) 

Cody became totally permanently disabled on November 
1, 1918, and received monthly disability benefits untill his 
death on June 5, 1922. Payment of his insurance under 
the installment plan would have afforded monthly install¬ 
ments from the date of his total permanent disability on 
November 1, 1918, to October 31, 1938. He left surviv¬ 
ing him no person eligible under the law to receive paynient 
of the proceeds of his yearly renewable term insurance and, 
therefore, in accordance with the law as it then existed, 
an installment award was made to his executor providing 
for the payment of monthly installments from the date! of 
death, June 5, 1922, to October 31, 1938. (It will be recalled 
that at that time installment payment was the only authorised 
method of discharging the Government’s liability on insurance 
contracts of this character. See Appendix, infra, pp. 17-18.) 
Monthly payments falling due under this award had been 
made to Cody’s estate every month until June 7, 1924, upon 
which date it was provided by Section 303 of the World War 
Veterans’ Act that, with respect to the estate of the insured, 
installment payment would be superseded by lump-sum pay¬ 
ment of the Government’s obligation in full in an amount 
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described as “present value.” But whether, in the Cody 
case, the present value should be computed as of the date 
of Cody's death, as it was held administratively would be 
done in comparable cases where death occurred after June 7, 
1924, presented a question. Section 303, as enacted on June 
7, 1924, was made retroactively effective to October 6, 1917, 
and, according to its terms, it required retroactive computa¬ 
tion as of the date of Cody's death. Although that would 
amount in substance to recovering money which had been 
legally paid under the earlier statute, there was plainly no 
basis in the Act of June 7, 1924, for fixing any other date 
with respect to which present value might reasonably be com¬ 
puted in cases of that character. It was, therefore, held that 
the value of Cody's insurance must be computed as of the 
date of his death, and that from the lump-sum payment so 
computed there would be deducted the amount previously 
paid to his estate in monthly installments. 

The amendment of March 4, 1925, was sponsored by the 
Veterans’ Bureau (Commissioner's report, Appendix, infra, 
p. 28), and shortly after its enactment the Cody case was 
reconsidered under it. The opinion rendered upon this re¬ 
consideration (Appendix, infra, p. 41) restated and reaffirmed 
the construction of the statute previously adopted that 
present value meant the value as of the date the insured’s 
estate became entitled to payment, but held that in view of 
the existing award in favor of the insured’s estate, the lan¬ 
guage added by the amendment of March 4, 1925, provided an 
exception. The Cody case was finally disposed of upon the 
holding that— 

This office will, therefore, amend its prior opinion in 
view of the change in the language of Section 303 to 
the effect that the present value is to be computed as 
of the date of last payment made under any existing 
award. In the Cody case it would appear that the 
existing award is that to the executor to run from July 
1, 1922, to October 31, 1938. If this statement be cor¬ 
rect then the present value of the remaining term in¬ 
surance should be computed as of the date of the last 
payment under that award. (Appendix, infra , p. 41.) 


The administrative construction of Section 303, as shown 
by the decision in the Cody case and the related decision of 
the Comptroller General (5 Comp. Gen. 501), is the correct 
construction, we submit. It is the construction adopjted by 
the Commissioner and the court below, and numerous deci¬ 
sions of the Supreme Court support the view that it jshould 
not be overturned unless it is plainly erroneous. In United 
States v. Moore, 95 U. S. 760, 763, it was stated: 

The construction given to a statute by those Charged 
with the duty of executing it is always entitled to the 
most respectful consideration, and ought not| to be 
overruled without cogent reasons. Edwards v. Darby, 
12 Wheat. 210; United States v. The State B\xnk of 
North Carolina, 6 Pet. 29; United States vj Mac- 
Daniel, 7 id. 1. The officers concerned are jisually 
able men, and masters of the subject. Not unfre- 
quently they are the draftsmen of the laws they are 
afterwards called.upon to interpret. . 

The appellant apparently advances the theory that in the 
present case the judgment of the court in favor of the estate 
of the beneficiary, Eugene Kerr, is to be regarded as an “exist¬ 
ing award” of the character referred to by the statute, so 
that the amount of the Government’s liability to the! estate 
of the insured is to be computed as of the date of payment 
of the judgment in favor of the beneficiary. 

As shown above, the statute has been construed actminis- 
tratively to mean that an award to a beneficiary is not to be 
regarded as “existing” after the death of the beneficiary. 
Thus, in the present case, the award to the estate of the 
beneficiary would, under the administrative construction of 
the statute, be regarded as “existing” only during the lifetime 
of the beneficiary. This construction would appear as! being 
unequivocally correct, we believe, if the adjudication an^l pay¬ 
ment had been made promptly, so that, during the lifetime 
of the beneficiary, Eugene Kerr, an installment award and 
monthly payments to him under it had been made. So long 
as such an award continued as an “existing” award, it would 
have been exclusive of any entitlement to benefits fiy the 
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estate of the insured. However, upon the death of the bene¬ 
ficiary on June 24, 1924, the award in his favor would have 
terminated and become nonexistent, and solely by reason of 
such termination and such nonexistence of the award to the 
beneficiary, the right of the insured’s estate to proceeds of the 
insurance would have arisen. Under these circumstances, it 
could not reasonably have been thought, on the day after the 
beneficiary’s death in June 1924, that the award made to the 
beneficiary during his lifetime continued to exist. Certainly 
its effectiveness with respect to further payments under the 
contract would have ceased with the death of the beneficiary, 
despite the fact that the physical document upon which the 
award was written continued to exist. So with the judg¬ 
ment in the present case, upon which appellant relies as being 
an existing award. The effectiveness of this judgment upon 
the rights of the parties is restricted to the 56 months during 
which the beneficiary survived the insured. It had no exist¬ 
ence as a legal force with respect to any time subsequent to 
the death of the beneficiary, although the physical document 
referred to as the award exists today and will continue to 
exist indefinitely. 

At best it would be a strained construction of the statute, 
we submit, under which the term “existing award” would be 
regarded as meaning the existence of a physical document 
evidencing a right with respect to a past period of time rather 
than a legal right presently effective to control the entitle¬ 
ment to benefits currently accruing, as in the case of an 
installment award to the estate of the insured. (See discus¬ 
sion of the Cody case, supra, pp. 7-9.) 

In urging the court to adopt such forced construction of 
the statute, the appellant has suggested no relationship what¬ 
ever between the date of payment to a beneficiary or his 
estate and the amount payable to the estate of the insured 
which might have induced Congress to provide that the one 
should depend upon the other. There is no such relation¬ 
ship, and, furthermore, application of appellant’s theory 
would produce results so unreasonable that they could be re¬ 
garded as intended by Congress only if provided for by 
language plain and unequivocal. 
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Let it be assumed, for example, that on June 25, 19^4, the 
day following the death of the beneficiary, Eugene Kerr, the 
appellant had asserted the same claim in the Veterans’ Bureau 
that she has asserted in this suit, and that the Veterans’ 
Bureau had then found, as the court has now found, th^t the 
policy was in force on the date of the insured’s death, i Upon 
such facts, the statute certainly contemplates, we submit, 
immediate payment to the estate of the insured of an amount 
then ascertainable and sufficient to discharge the Govern¬ 
ment’s obligation in full. Under appellant’s theory, however, 
the amount due the estate of the insured could not be deter¬ 
mined pending appointment and qualification of an adpiinis- 
trator for the estate of the beneficiary to receive payment of 
the award in favor of the estate. Indeed, it logically fallows 
from appellant’s contention here that payment to the estate 
of the insured could not be made at all pending payment to 
the estate of the beneficiary unless it be upon the view, plainly 
contrary to the statute, we believe, that a partial payment on 
account might be made, leaving for later calculation! with 
respect to some indefinite date in the future the exact arjiount 
of the Government’s liability to the insured’s estate. 

As another illustration, it is apparent, of course, that, 
under appellant’s theory, the Government’s liability would 
be substantially different in two cases identical in eveify re¬ 
spect, except that in one claim was asserted and j paid 
promptly, while in the other payment was deferred ^olely 
because of delayed assertion of claim. 

We believe it is indisputable that, under the provisions of 
the statute, the Government’s liability to the appellant kxose 
and was then due and payable in full on the date of the 
beneficiary’s death. The value of the installments at that 
time was $8,234, the amount awarded by the judgment ap¬ 
pealed from, and payment of that amount immediately after 
the death of the beneficiary would have fully discharge^ the 
Government’s obligation to the appellant. Any contention 
that a greater liability exists at the present time is neces¬ 
sarily a contention only that the principal liability of the 
Government arising in 1924 was an interest-bearing obliga¬ 
tion. It is well established, however, that obligations of the 
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sovereign bear interest only if authorized by statute, and it 
has been held that there is no statute authorizing interest 
upon past due yearly renewable term insurance liability. 
United States v. Worley, 281 U. S. 339, 341-343. 

II 

Jurisdiction to correct the judgment is conferred by Rule 60 
(b) of the Federal Rules of Civil Procedure 

Since the judgment entered on April 5, 1940, was erro¬ 
neous; since it had been approved by the court on the basis 
of the counsel's acquiescence without judicial determination 
as to whether the amount awarded was based upon a correct 
computation; since counsel's acquiescence was the result of 
mistake and inadvertence; and since the motion seeking cor¬ 
rection of the judgment was filed within six months, the appli¬ 
cability of Rule 60 (b) of the Rules of Civil Procedure is, we 
submit, plain. 

Rule 60 (b) provides: 

Mistake; inadvertence; surprise; excusable neg¬ 
lect. On motion the court, upon such terms as are 
just, may relieve a party or his legal representative 
from a judgment, order, or proceeding taken against 
him through his mistake, inadvertence, surprise, or ex¬ 
cusable neglect. The motion shall be made within a 
reasonable time, but in no case exceeding six months 
after such judgment, order, or proceeding was taken. 
A motion under this subdivision does not affect the 
finality of a judgment or suspend its operation. This 
rule does not limit the power of a court (1) to enter¬ 
tain an action to relieve a party from a judgment, 
order, or proceeding, or (2) to set aside within one year, 
as provided in Section 57 of the Judicial Code, U. S. C., 
Title 28, § US. a judgment obtained against a de¬ 
fendant not actually personally notified. 

There is also applicable, we believe, the provision of Rule 
54 (c) that “every* final judgment shall grant the relief to 
which the party in whose favor it is rendered is entitled.” 
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The court’s holding that jurisdiction existed in the present 
case by reason of Rule 60 (b) accords with a number of de¬ 
cisions construing that rule. See Stentor Mfg. Co. v. Klaxon 
Co 30 F. Supp. 425, 431^32 (D. C. Del.), affirmed, il5 F. 
(2d) 268 (C. C. A. 3d); LaBarbera v. Grubard, 112 Fj (2d) 
738 (C. C. A. 2d). 

Appellant asserts the inapplicability of Rule 60 (b) jto the 
present case solely upon the ground of asserted applicability 
of the provisions of a statute of March 3, 1933 (U. S. C.^ Title 
31, Sec. 227). Application of this statute, it is claimed, is 
exclusive of Rule 60 (b). The contention is untenable because 
of plain error in assuming that the statute relied u^on is 
applicable. That statute pertains solely to setting off 
amounts due the Government in reduction of judgments or 
claims against the Government. With the possible excep¬ 
tion of 86.50 deducted for a premium due the Government 
(considered in the succeeding paragraph), there is no!ques¬ 
tion of set-off in the present case, since the Government has 
asserted no other claim whatsoever against the appellant. 
The question presented is solely one of determining in a suit 
brought by the appellant the amount of the claim which she 
asserted against the Government. Certainly there is a w T ide 
difference between contending, as the Government does! here, 
that it never owed the appellant more than 88,234, and, as 
contemplated by the statute, appellant seeks to invoke, ad¬ 
mitting a larger liability of the Government subject tjo de¬ 
duction by reason of a counter-claim against the appellant. 

Any claim of erroneous procedure with respect to the pre¬ 
mium deduction of 86.50 would seem to be conclusively fore¬ 
closed at this time because (a) the Government’s entitlement 
to this premium has been adjudicated as a necessary incident 
of the decision of this court upon the prior appeal; (b) ajppel- 
lant’s liability for the amount of this premium was expressly 
admitted in the court below; (c) no objection was made in the 
court below either that appellant did not owe that amount or 
that it should not be deducted from the judgment in her f&vor; 
and (d) in this court appellant does not deny liability for 
this premium in the amount of 86.50. When, without objec¬ 
tion, provision has been made in a judgment for collection of a 
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debt admittedly due, any technical matter of procedure is, we 
submit, of no consequence. 

However, since appellant seems to make some point with 
respect to the manner of collecting this premium, it may be 
pointed out that even this is not a set-off or a counter-claim of 
the character contemplated by the Act of March 3, 1933, and 
the decision of this court in Hines v. United States, 70 App. 
D. C. 206; 105 F. (2d) 85. The Government’s right to collect 
a premium on the insurance sued on for the month of November 
1919, rests solely upon the judgment of this court in the present 
case. If the policy was not in force on the date of the insured’s 
death, no premium was due for the month of November 1919, 
and, conversely, upon the facts of this case, if the policy was in 
force on the date of the insured’s death, it necessarily follows 
that the Government was entitled to collect a premium for the 
month of November 1919. Thus the same decision which es¬ 
tablished the Government’s liability to the appellant estab¬ 
lished the indebtedness to the Government for the amount of 
the premium. There was no occasion for asserting on behalf 
of the Government a counterclaim or a right to set-off. In 
this respect, all that remained for decision when the case came 
on for entry of judgment on April 5, 1940, was whether the 
premium was collectible from the appellant or from the estate 
of the beneficiary. So far as the United States was concerned, 
the absence of a provision in the original judgment for the de¬ 
duction of this premium was only a clerical error, plainly sub¬ 
ject to correction, we submit, under Rule 60 (a). It amounted 
only to a failure to carry into execution the decision of this 
court. 

Appellant’s claim to entitlement to interest on the amount 
which the Government concedes was properly payable to her 
rests upon the Act of March 3, 1933. That statute is plainly 
inapplicable, we submit, as shown above, and hence, there 
is no support for the asserted right to interest. 





15 


CONCLUSION 

It is respectfully submitted that the decision of the District 
Court is correct and should be affirmed. 

Edward M. Curran, 

United States Attorney. 

Julius C. Martin, 

Director, Bureau of War Risk Litigation. 

Wilbur C. Pickett, 

Special Assistant to the Attorney General. 

Keith L. Seegmiller, 

Attorney, Department of Justice. 

April 1941. 
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APPENDIX “A” 

ANALYSIS OF SECTION 303 

The purpose of Section 303 of the World War Veterans' 
Act of June 7, 1924, as amended on March 4, 1925, was to 
effect a substantial change in the manner of discharging the 
Government’s liability under contracts of yearly renewable 
term insurance. In addition to the provisions setting up 
a new plan, there were a number of subsidiary provisions to 
control the transition from the old plan to the new. This 
section, as originally enacted, and as amended on March 4, 
1925, provided as follows: 

Act of June 7,1924. 

If no person within the permitted class of benefici¬ 
aries survive the insured, or if before the completion 
of payments the beneficiary or beneficiaries shall die 
and there be no surviving person within said per¬ 
mitted class, then there shall be paid to the estate of 
the insured the present value of the monthly install¬ 
ments thereafter payable under the provisions of this 
title: Provided, That in cases where the estate of the 
insured would escheat under the laws of the place of 
his residence the insurance shall not be paid to the 
estate of the insured, but shall escheat to the United 
States, and shall be credited to the United States Gov¬ 
ernment life-insurance fund or the military and naval 
insurance appropriation, as may be proper. This sec¬ 
tion shall be deemed to be in effect as of October 6, 
1917 (c. 320, 43 Stat. 625). 

Act of March 4,1925. 

If no person within the permitted class be designated 
as beneficiary for yearly renewable term insurance by 
the insured either in his lifetime or by his last will and 
testament, or if the designated beneficiary does not 
survive the insured or survives the insured and dies 

(16) 


prior to receiving all of the two hundred and! forty- 
installments, or all such as are payable and applicable, 
there shall be paid to the estate of the insured the 
present value of the monthly installments thereafter 
payable, said value to be computed as of date of last 
payment made under any existing award: Provided, 
That all awards of yearly renewable term insurance 
which are in course of payment on the date cjf the 
approval of this Act shall continue until the death of 
the person receiving such payments, or until he for¬ 
feits same under the provisions of this Act. When 
any person to whom such insurance is now awarded 
dies or forfeits his rights to such insurance, then j there 
shall be paid to the estate of the insured the present 
value of the remaining unpaid monthly installments 
of the insurance so awarded to such person: Provided 
further, That no award of yearly renewable term in¬ 
surance which has been made to the estate of a last 
surviving beneficiary shall be affected by this amend¬ 
ment: Provided further, That in cases when the estate 
of an insured would escheat under the laws of the 
place of his residence the insurance shall not be paid 
to the estate, but shall escheat to the United States 
and be credited to the military and naval insurance 
appropriation. This section shall be deemed to |be in 
effect as of October 6, 1917 (c. 553, sec. 14, 43 Stat. 
1310; U. S. C., Title 38, Sec. 514). 

Prior to the enactment of the above provisions, yearly re¬ 
newable term insurance was payable only in 240 equal 
monthly installments. It was, prior to that date, payable— 

(1) to the designated beneficiary; 

(2) to persons within the permitted class of beneficiaries 
entitled to the personal property of the insured in case 6f his 
dying intestate (this group is hereinafter referred to as the 
heirs of the insured); 

(3) to the estate of the last surviving of the insured’s heirs; 
and 

(4) to the estate of the insured in those cases in whi^h no 
heirs survived him. 
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In contrast to this plan of payment, effective prior to June 
7, 1924, the plan established by Section 303, as amended on 
March 4,1925, was that payment would be made— 

(1) to the designated beneficiary; and 

(2) to the estate of the insured. 

Payment to the heirs of the insured during their lifetime 
or to the estate of any such heir was eliminated in this plan. 
Also, after June 7, 1924, the installment plan of payment was 
continued with respect to the beneficiary, but abandoned with 
respect to the insured’s estate, to which lump-sum payment 
was made in lieu of installment payment. 

In addition to establishing this new plan of payment, 
Section 303 contained a number of secondary or subsidiary 
provisions to control the transition from the old plan of pay¬ 
ment to the new. Thus, with respect to the heirs of the 
insured, it was* provided that all awards in course of payment 
should continue until the death of the person receiving them 
or until they were forfeited under the provisions of the Act. 
As to any heirs of the insured receiving monthly payments 
under the old plan, therefore, the effective date of the new 
plan was postponed until death or forfeiture. 

Since the section was expressly made effective as of Octo¬ 
ber 6, 1917, the provision above referred to might be regarded 
as requiring retroactive application of the statute in those 
cases where the last of the insured’s heirs had died prior to 
June 7, 1924, and thereby affect payments being made to the 
estate of one of these heirs. In this respect, it was further 
provided in the statute that any award to the estate of a last 
surviving beneficiary should not be affected by the amend¬ 
ment. Hence, in cases where, prior to June 7,1924, an install¬ 
ment award had been made to the estate of an individual 
beneficiary, the new plan was not to be operative at all. 

The provision that the insured’s estate should be paid a 
lump sum under the new plan presented a question as to the 
date of transition from the old plan to the new in those cases 
in which an existing installment award in favor of the in¬ 
sured’s estate was in course of payment. In this respect, it 
was provided that when there was an existing award the 
transition should be made effective as of the date of the last 
monthly payment under that award. 
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Portions of Record Printed in Compliance Wits 
Rule 17 (e) (6) of This Court 

The affidavit of Government counsel, who had acquiesced 
in the judgment of April 5, 1940, in support of the motion 
to correct the judgment, stated in part as follows: 

The fact that the judgment as entered herein jprovided 
for the recovery of the full installments instead of the 
commuted value thereof calculated as of the date of 
the death of the designated beneficiary was occasioned 
solely because it escaped my notice. This error in 
failing to call this to the Court’s attention and to ob¬ 
ject to the inclusion of that provision in the jpdgment 
as entered was clearly, definitely, and certainly an 
error on my part, occasioned by an oversight * * *. 

I 

— 

i 

i 

Report of Veteran Commissioner 
(Filed December 31, 1940) 

report of commissioner upon defendant’s motion for 

CORRECTION OF JUDGMENT 

On April 4, 1940, this court rendered judgment in tjhis case 
pursuant to the mandate of the Court of Appeals reversing 
the judgment rendered by this court March 27, 1939. By 
said judgment (entered April 5, 1940) it was— 

Ordered, adjudged, and decreed: That the plaintiff, 
Elizabeth Kerr, Administratrix of the Estate of Eugene 
Kerr, deceased, do have and recover from jbhe de¬ 
fendant, The United States of America, the jsum of 
$3,220, representing monthly installments of insur¬ 
ance that have accrued on or since November jS, 1919, 
to and inclusive of June 8, 1924, in the month of the 
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death of Eugene Kerr, and that Elizabeth Kerr, Ad¬ 
ministratrix of the Estate of Joseph Kelly Kerr, de¬ 
ceased, do have and recover from the defendant, The 
United States of America, the sum of $10,580, repre¬ 
senting monthly installments of insurance that have 
accrued on or since July 8, 1924, to and inclusive of 
October 8, 1939, making the aggregate amount of this 
judgment to be $13,800; and it is 
Further ordered and adjudged that 10% of each 
of said recoveries, to wit, a total of $1,380.00 be pay¬ 
able to and paid to Camden R. McAtee, attorney of 
record for said plaintiffs, as the attorney fees allow¬ 
able by law’ for services herein to said plaintiffs, and 
in reduction of the amounts payable to said plaintiffs. 

On June 21, 1940, the Government filed a motion for the 
correction of this judgment in certain particulars. 

Said motion does not question the correctness of the sum 
of $3,220 awarded to plaintiff as administratrix of the estate 
of Eugene Kerr, the designated beneficiary of the war-risk 
insurance involved, w’ho died June 24, 1924. 

Said motion alleges, however, that the judgment rendered 
April 4, 1940, is erroneous and contrary to law’ in respect to 
the $10,5S0 awarded Elizabeth Kerr as administratrix of the 
estate of the insured, which amount represents the aggregate 
of the 184 monthly installments of $57.50 each remaining un¬ 
paid at the death of Eugene Kerr, the beneficiary of the insur¬ 
ance, on June 24, 1924. 

The government contends that the amount due Elizabeth 
Kerr as administratrix of the estate of the insured should 
have been calculated on the basis of the present value of the 
184 installments on the death of the beneficiary on June 24, 
1924, in view of the provisions of Section 303 of the World 
War Veterans’ Act, 1924, as amended March 4, 1925 (38 
U. S. C., Sec. 514). So calculated, the Government says, the 
amount due the estate of the insured would be $8,234, less 
$6.50 the amount of the unpaid premium due on the insur¬ 
ance for November 1919. 

Counsel for the administratrices, while objecting to any 
change being made in the judgment, apparently admits that 
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$8,234 correctly represents the present value of tlje 184 
monthly installments on the death of the beneficiary on June 
24, 1924. (Plaintiffs’ orig. memo, on motion, pp. 5-6.)j Said 
counsel also admits that there should be deducted from the 
amount awarded the estate of the insured the sum of $6.50, 
the unpaid premium for November 1919. (Id.) 

It is also apparent that if the judgment for the admin¬ 
istratrix of the estate of the insured is to be reduced in 
either or both of the respects mentioned, the 10% Of the 
amount recovered allowed plaintiffs’ attorney should he cor¬ 
rected accordingly. 

Counsel for plaintiffs objects to the correction of the judg¬ 
ment rendered April 4, 1940, on substantially the following 
grounds: 

1. That the court has no authority in law or undjer the 
Federal Rules of Civil Procedure to correct the 

2. That the judgment for the administratrix of 
of the insured is correct, and does not come within thje pro¬ 
visions of Section 303 of the World War Veterans’ Actj 1924, 
as amended March 4, 1925, because no benefits under the 
insurance contract had been awarded or paid prior to the 
judgment rendered April 4, 1940, and all of the monthly 
installments payable under said contract had accrue^ prior 
to said judgment. “Consequently,” plaintiffs’ reply! brief 
(p. 3) states, “the last payment, in fact the only payment to 
the beneficiary herein, is the judgment of April 4, 1940, and 
the present value of the monthly installments thereafter pay¬ 
able, and accrued in the interval but always unpaid, i? their 
full value awarded on April 4, 1940, to the estate <j)f the 
insured.” 

STATUTE INVOLVED 

Section 303 of the World War Veterans’ Act, 1924, as 
amended by the Act approved March 4, 1925, provided as to 
yearly renewable term insurance (43 Stat. 1310, c. 55^, Sec. 
14; 38 U. S. C. Sec. 514): 

Sec. 303. If no person within the permitted cl^ss be 
designated as beneficiary for yearly renewable! term 
insurance by the insured either in his lifetime or by 


judgment, 
the! estate 
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his last will and testament or if the designated bene- 
ciary does not survive the insured or survives the in¬ 
sured and dies prior to receiving all of the two hundred 
and forty installments or all such as are payable and 
applicable, there shall be paid to the estate of the in¬ 
sured the present value of the monthly installments 
thereafter payable, said value to be computed as of date 
of the last payment made under any existing award: 
Provided, That all awards of yearly renewable term 
insurance which are in course of payment on the date of 
the approval of this Act shall continue until the death 
of the person receiving such payments, or until he for¬ 
feits same under the provisions of this Act. When any 
person to whom such insurance is now awarded dies or 
forfeits his rights to such insurance then there shall be 
paid to the estate of the insured the present value of the 
remaining unpaid monthly installments of the insurance 
so awarded to such person: Provided further, That no 
award of yearly renewable term insurance which has 
been made to the estate of a last surviving beneficiary 
shall be affected by this amendment: * * * This 
section shall be deemed to be in effect as of October 6, 
1917. 


The Act of March 4, 1925, also amended Section 301 of the 
World War Veterans’ Act, 1924, by incorporating therein the 
following provisions dealing with converted insurance (43 Stat. 
1309, c. 553; Sec. 13; 38 U. S. C., Sec. 512): 

If no beneficiary within the permitted class be 
designated by the insured as beneficiary for converted 
insurance granted under the provisions of Article IV 
of the War Risk Insurance Act, or Title III of this Act, 
either in his lifetime or by his last will and testament, 
or if the designated beneficiary does not survive the 
insured, then there shall be paid to the estate of the 
insured the present value of the remaining unpaid 
monthly installments; or if the designated beneficiary 
survives the insured and dies before receiving all of the 
installments of converted insurance payable and ap- 
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plicable, then there shall be paid to the estate of such 
beneficiary the present value of the remaining unpaid 
monthly installments: # * * 

Said amended Section 301, in the next paragraph, author¬ 
izes optional settlements, in contracts of converted insurance, 
whereby the insurance may be paid to the insured ijn one 
sum or in installments of thirty-six months or more, and to 

i 

the beneficiary in installments of thirty-six months or more. 
Said paragraph concludes with the statement, “This section 
shall be deemed to be in effect as of June 7, 1924.” 

commissioner’s opinion 

In my opinion, defendant’s motion to correct the judgment 
rendered April 4, 1940, should be granted. 

1 | 

AUTHORITY OF THE COURT TO CORRECT THE JUDGMENT 

i 

Rule 6 (c) of the Federal Rules provides that the expiration 
of a term of court shall not affect its power “to do any act or 
take any proceeding in any civil action which has been j pend¬ 
ing before it.” 

Rule 60 (a) provides that the court may at any time; of its 
own initiative or on motion, correct clerical mistakes;in its 
judgments, orders, or other parts of the record. 

Subdivision (b) of said Rule 60 provides: 

(b) Mistake; inadvertence; surprise; excusable 
neglect. On motion the Court, upon such terms as 
are just, may relieve a party or his legal representative 
from a judgment, order, or proceeding taken against 
him through his mistake, inadvertence, surprise, or 
excusable neglect. The motion shall be made Within 
a reasonable time, but in no case exceeding six njionths 

after such judgment, order, or proceeding was taken. 

* * * 

Certain statements as to the scope of Rule 60 (b) made by 
former Attorney General Mitchell during the proceedings of 
the Institute of the American Bar Association on the new 
Rules, at Cleveland, Ohio, in July 1938, are pertinent liere. 
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On page 324 of the volume containing said Rules and 
Proceedings, published by said Association, Mr. Mitchell is 
reported to have said: 

Rule 60: Relief from Judgment or Order. The 
first subdivision covers the case of clerical mistakes. 
Clerical mistakes may be corrected by the court at 
any time on its own initiative or on motion. 

Subdivision (b) is a provision for opening judg¬ 
ments, and that is a provision that may be used after 
a judgment has been entered by default or in fact after 
a judgment has been entered on any ground. Upon 
motion the court upon such terms as are just may 
relieve a party or his legal representative from a judg¬ 
ment, order, or proceeding taken against him through 
his mistake, inadvertence, surprise, or excusable neg¬ 
lect. Those are the terms and the language of several 
statutes. As I recall, this particular language was 
taken directly from California. 

Again, on page 329 of said volume, Mr. Mitchell said: 

I have here another question that I have just seen, 
from W. 0. Wilson, of Cheyenne, Wyoming: “Refer¬ 
ring to rule concerning relief from Judgments, many 
courts hold that courts have inherent power to cor¬ 
rect their judgment at any time if such judgments do 
not speak the truth. Does this principle sustained 
by the United States Supreme Court still hold?” 

I should suppose it did. I think that the provi¬ 
sions that we have referred to in the rule itself (Rule 
60 (b)) incorporate that. If they do not, you will 
notice that by the very exceptions we stated we tried 
to make it clear that we were not taking away any 
rights as to the correction of judgment. 

And on page 380, Mr. Mitchell stated: 

Mr. Wales, of Chicago, asks: “Does a District court 
ever lose the power to modify or vacate its own judg¬ 
ments upon grounds other than those stated in Rule 
60? What is the effect of Rule 6 (c) in this con¬ 
nection?” 
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Rule 6 (c) is the rule that says the expiration jof the 
term does not affect the power of the court td deal 
with actions that are pending before it or have been 
pending. That is the only change that is made in the 
law. Of course a court loses pow T er to vacate or modify 
its judgment except as provided in the rules arid the 
statutes, when the judgment becomes final. * ! * * 
Since defendant’s motion to correct the judgment was! made 
within the six months allowed by Rule 60 (b), I think it 
should be granted, if said judgment does not complyl with 
the legislation of Congress in the particulars sought jto be 
remedied. 

The fact that the judgment rendered April 4, 1940 was 
by consent of counsel, indicates that the attention Of the 
court was not directed to any possible error therein. 

It is to be noted that Rule 60 (b) covers judgments en¬ 
tered by mistake and inadvertence of the party against whom 
the judgment is rendered, or his representative, and ijs not 
confined to matters of surprise or excusable neglect, j 
Nor is the Government in the same position as a private 
person would be under similar circumstances. While the 
Government has consented to be sued in this class of bases, 
the court, in rendering judgment, must comply with the legis¬ 
lation of Congress prescribing how amounts due under the 
insurance contract shall be paid, if such legislation be valid. 

In a letter dated December 19, 1940 (filed herewith), plain¬ 
tiffs’ counsel requests that Hines v. United States ex rel 
Marsh, 70 App. D. C. 206; 105 Fed. 2d 85, be considered in 
determining whether the court has authority to correct the 
judgment rendered April 4, 1940. 

In the Marsh case the insured veteran, through his!legal 
guardian, obtained a judgment against the United States in 
a suit on his contract of war-risk insurance. After said judg¬ 
ment had become final, the Comptroller General attempted 
to set off against it an amount found by the Administrator of 
Veterans’ Affairs to be due from the veteran because of dis¬ 
ability compensation held by the Administrator to have ibeen 
fraudulently obtained. 
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The Court of Appeals held that the alleged overpayment 
could not be recovered administratively, but that suit to estab¬ 
lish such a set-off should have been seasonably brought by 
the Government, at the instance of the Comptroller General, 
under the statute regulating offsets on judgments and claims 
against the United States. (Act of March 3, 1933, c. 212, 31 
U. S. C., Sec. 227.) 

Manifestly the Marsh case has no bearing upon the ques¬ 
tion presented by defendant’s motion to correct the judgment 
rendered in this case on April 4, 1940. 

Here neither the Administrator of Veterans’ Affairs nor 
the Comptroller General is taking the matter of correcting 
said judgment into his own hands, but the administrative 
department of the Government is doing what the Court of 
Appeals said should have been done in the Marsh case, 
namely, seeking the judicial relief provided by law—in this 
case rules of court which have the force of law. 

II 

WHETHER THE JUDGMENT RENDERED APRIL 4, 194 0, COMPLIES WITH 

SECTION 303 OF THE WORLD WAR VETERANS’ ACT, 1924, AS AMENDED 

MARCH 4, 1925 

1. Purpose of said Statute as Shown by its Legislative History. 

Section 402 of the War Risk Insurance Act of October 6, 
1917 (40 Stat. 409, 410), after providing for the payment of 
the insurance granted thereby in two hundred and forty equal 
monthly installments, and designating the permissible bene¬ 
ficiaries thereof, further provided: 

If no beneficiary within the permitted class shall be 
designated by the insured, either in his lifetime or by 
his last will and testament, or if the designated bene¬ 
ficiary does not survive the insured, the insurance shall 
be payable to such person or persons within the per¬ 
mitted class of beneficiaries as would under the laws 
of the State of the residence of the insured be entitled 
to his personal property in case of intestacy. 

By the amendatory Act of December 4, 1919 (41 Stat. 375, 
376), Congress, in Section 13 thereof, enlarged the permitted 
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class of beneficiaries, and in Sections 15 and 16 provided 
separately for the payment of yearly renewable term and 
converted insurance upon the death of the insured and!the 
failure of beneficiaries, as follows: 

Sec. 15. That if any person to whom such yearly 
renewable term insurance has been awarded dies, or 
his rights are otherwise terminated after the death of 
the insured, but before all of the two hundred and 
forty monthly installments have been paid, then j the 
monthly installments payable and applicable shall be • 
payable to such person or persons within the per¬ 
mitted class of beneficiaries as would, under the laws 
of the State of residence of the insured, be entitled to 
his personal property in case of intestacy; and if the 
permitted class of beneficiaries be exhausted before all 
of the two hundred and forty monthly installmbnts 
have been paid, then there shall be paid to the estate 
of the last surviving person within the permitted blass 
the remaining unpaid monthly installments. 

Sec. 16. That if no beneficiary within the permitted 
class be designated by the insured as beneficiary for 
converted insurance, granted under the provisions of 
Article IV of the War Risk Insurance Act, either iri his 
lifetime or by his last will and testament, or if the des¬ 
ignated beneficiary does not survive the insured, then 
there shall be paid to the estate of the insured thb re¬ 
maining unpaid monthly installments; or if the desig¬ 
nated beneficiary survives the insured and dies before 
receiving all of the installments of converted insurance 
payable and applicable, then there shall be paid to| the 
estate of such beneficiary the remaining unpaid 
monthly installments. 

By section 26 of the Act of August 9, 1921 (42 Stat. 148), 
a new section (Sec. 407) was added to Article IV of the War 
Risk Insurance Act, which section, so far as pertinent Ijiere, 
read: 

Sec. 407. If no person within the permitted class of 
beneficiaries survive the insured, then there shall be 
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paid to the estate of the insured the monthly install¬ 
ments payable and applicable under the provisions of 
Article IV of the War Risk Insurance Act: * * * 

Thus the law on this subject stood until the passage of 
the World War Veterans’ Act, 1924 (43 Stat. 607), which 
repealed the War Risk Insurance Act and its amendments, 
but reenacted many of its provisions, with some amendments. 

Section 300 of the 1924 statute designated the permissible 
beneficiaries for both term and converted insurance, while 
'Section 303 of said Act provided: 

Sec. 303. If no person within the permitted class 
of beneficiaries survive the insured, or if before the 
completion of payments the beneficiary or beneficiaries 
shall die and there be no surviving person within said 
permitted class, then there shall be paid to the estate 
of the insured, the present value of the monthly in¬ 
stallments thereafter payable under the provisions of 
this title: * * * This section shall be deemed to 
be in effect as of October 6, 1917. 

While Section 303 of the 1924 statute inaugurated the 
method of paying the present or commuted value of the re¬ 
maining monthly installments of insurance benefits accruing 
after the death of the insured or the designated beneficiary, 
it will be noted that said method did not become operative 
unless there was no surviving person within the permitted 
class of beneficiaries. 

To remedy this situation, and discontinue (with certain 
exceptions) the further payment of insurance benefits on the 
installment plan, Congress, at the instance of the Director of 
the Veterans’ Bureau, passed the Act of March 4, 1925, 
amending Sections 301 and 303 of the World War Veterans’ 
Act, as set out above. 

That such was the purpose of the Act of March 4, 1925, 
appears from an explanatory letter proposing amendments 
to Section 303 submitted by General Hines, Director of the 
Veterans’ Bureau to the House Committee on World War 
Veterans’ Legislation on January 6, 1925. In said letter 



29 


General Hines stated (Hearings before said Committee, 68 
Cong. 2d Sess. on H. R. 10271, p. 94): 

Recommendation No. 13: That Section 303, Title 
III, which provides for the distribution of insurance 
under certain circumstances, but which is incomplete, 
be repealed and a new section enacted to be kjnown 
as Section 303 of the World War Veterans’ Act,| such 
section to provide for the distribution of insurance 
when there is no designated beneficiary to take, either 
in the first instance or where the designated bene¬ 
ficiary dies and there is no alternate beneficiary 
named. The existing law provides for the distribution 
of insurance if no beneficiary is designated and the 
insured dies only where there is no person within 
the permitted class alive at the death of the insured, 
or if such person or persons dies and there js no 
surviving person within said permitted class. Noj pro¬ 
vision is made in the law for distribution of insurance 
under either of the above-mentioned contingencies 
where members of the permitted class survive. It was 
at first thought that the provisions previously j con¬ 
tained in the War Risk Insurance Act, as amended, 
with reference to this subject should be incorporated 
in the World War Veterans’ Act. However, the Bureau 
had encountered great administrative expense ijnder 
the provisions of that act which still govern insurance 
issued prior to June 7, 1924, in attempting corrfectly 
to distribute insurance to persons of the permitted 
class who would take under the intestacy laws of the 
states. In many instances the payments are s<p di¬ 
vided as to result in absurdly small monthly amounts 
to a large number of persons. 

It is not believed that any good purpose is served 
by the method of distribution provided for in the jWar 
Risk Insurance Act as amended, and in view of this 
fact it is suggested that the amendment, which is 
necessary by reason of the incompleteness of the World 
War Veterans’ Act, be so written as to provide foil the 
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payment of such insurance as is payable where no 
beneficiary is named, or where the designated 
beneficiary dies without receiving all of the install¬ 
ments, in one sum to the estate of the insured. The 
result of such a change in the law will not greatly 
affect the persons to take, but will affect the period 
of payments. The Bureau will be able under such 
an amendment immediately to discharge its obligation, 
rather than have to continue to send small amounts to 
a large number of persons over a period of twenty 
years. In a large number of cases these amounts are 
so small as to be of no material benefit to the persons 
receiving them. 

I have quoted said recommendation from the appendix to 
the plaintiffs’ response to defendant’s memorandum submitted 
to me on December 13,1940, with the underscoring as made by 
plaintiffs’ counsel. 

Plaintiffs’ counsel seems to attach considerable significance 
to the fact that in said recommendation General Hines stated 
that the provisions of the War Risk Insurance Act still gov¬ 
erned insurance issued prior to June 7,1924. 

Generally speaking, such was the case. While section 303 
as enacted June 7, 1924, provided that said section “shall be 
deemed to be in effect as of October 6, 1917”, said section cov¬ 
ered only the payment of insurance benefits where there was 
no surviving person within the permitted class of beneficiaries. 

Moreover, Section 602 of the World War Veterans’ Act, 1924, 
saved all rights and liabilities which had accrued under the War 
Risk Insurance Act and its amendments. 

But whatever the scope of Section 303 as originally enacted, 
the last paragraph of General Hines’ statement shows that the 
amendment proposed was for the express purpose of correcting 
“the incompleteness” of original Section 303 in the respects 
mentioned by him; and as to the effect of such amendment he 
said that “The Bureau will be able under such an amendment 
immediately to discharge its obligation, rather than have to 
continue to send small amounts to a large number of persons 
over a period of twenty years.” 
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It was, presumably, to effectuate said purpose, as well as 
to remove any doubt as to the' retroactive nature of Section 
303 as amended March 4, 1925, that Congress provided 
therein that said section, as so amended, should be retro¬ 
active to October 6, 1917. Furthermore, said amendatory 
Act contains no general provision similar to Section 602 of 
the World War Veterans’ Act, saving rights and liabilities 
previously accrued. 

It is also to be noted that whereas, in the amendatory 
Act, Section 303, relating to term insurance, was made retro¬ 
active to October 6, 1917, Section 301, dealing with converted 
insurance, was made retroactive only to June 7, 1924. 

H. R. 10271 was not passed, H. R. 12308 of the same Con¬ 
gress being substituted therefor. In reporting the latteif bill, 
which became the Act of March 4,1925, the House Committee 
on World War Veterans’ Legislation said (H. R. Rept. 1518, 
on H. R. 12308, 68th Cong., 2d Sess.): 

20. Section 20 amends section 303 of the World War 
Veterans’ act, in that it provides with reference to 
yearly renewable term insurance that where no bene¬ 
ficiary of the permitted class survives the insure^, or 
if no beneficiary be designated by the insured during 
his lifetime, the present value of the unpaid install¬ 
ments shall be payable to the estate of the insured. 
This measure is in the interest of economical adjmin- 
istration on the part of the bureau and also to eliminate 
the necessity for continuing estates for indefinite pe¬ 
riods. It also prevents those spectacles of injustice 
where the bureau by reason of the existing provisions 
of the law or the war-risk insurance act, as amended, 
as being paying absurdly small amounts monthly j to a 
large class of beneficiaries. This section in no Iway 
affects the eventual liability of the United States] but 
it does accelerate to some extent that liability. 

A similar statement was made in said Committee report 
as to the purpose of Section 19 of the bill amending Section 
301 so as to make converted insurance payable to the estate 
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of the insured, or to the estate of the beneficiary, according 
to the present value of the remaining monthly installments. 

Said bill (H. R. 12308) was passed by the House, without 
amendment, on the day it was reported, and then sent to the 
Senate. In explaining the bill to the Senate, Senator Reed 
stated, with respect to the provisions which became Sec¬ 
tions 13 and 14 of the Act of March 4, 1925 (66 Cong. Rec. 
pt. 5, p. 5262): 

The next section, which Senators will find beginning 
on page 45 and running over to page 48. simply puts 
into the law the regulations which are now in effect 
regarding commutation of payments in cases of death 
where the beneficiaries die and the law provides that 
the amount shall be paid to the man’s estate if the 
beneficiaries disappear. Under the present law a 
man’s estate has to be kept alive, its administration 
has to be kept going, sometimes for as long as 20 
years. Nobody benefits from that. This section pro¬ 
vides for a commutation and the payment of the pres¬ 
ent value of the insurance to the administrator or 
executor of the insured person. 

2. Judicial Construction of Section 303 as Amended March 1925 
The difference between Section 303 of the World War vet¬ 
erans’ Act as enacted June 7, 1924, and said section as 
amended by the Act of March 4, 1925. is thus stated by the 
District Court, Northern District of New York, in Hatch v. 
United States, 29 F. (2d) 213, 220, decided November 7, 1928: 

As originally enacted on June 7, 1924, section 303 
merely provided that, if no person within the per¬ 
mitted class of beneficiaries survived the insured, or if 
before the completion of payments the beneficiaries 
should die, there being no surviving person within 
said permitted class, then the insurance, or the re¬ 
mainder thereof, should be paid to the estate of the 
insured in a lump sum. This covered a very limited 
field, being confined to cases where there were no per¬ 
sons within the permitted class who survived the 
insured in the one case, or who survived the beneficiary 
in the other case. 
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The department had found the long-continued 
monthly payments burdensome, and sought to have 
it changed to a lump-sum liquidation plan. Congress, 
by the amendment of March 4, 1925, expanded the 
field covered by Section 303 to include additional Oases. 
As thus amended, section 303, in the provision jprior 
to the proviso, was made to cover the following jcases 
of award and payment of insurance to deceased sol¬ 
diers: (1) Where no person is designated as bene¬ 
ficiary. (2) WTiere the designated beneficiary doe£ not 
survive the insured. (3) Where the designated bene¬ 
ficiary survives the insured but dies before receiving 
all of the 240 installments. 

In all such cases the amended section providesj that 
the payment of the insurance, or the remainder thereof, 
should be made in a lump sum to the estate of the 
insured, regardless of whether or not there are! sur¬ 
vivors within the permitted class, and not as ijinder 
Section 402 of the former act, to the heirs of the in¬ 
sured in monthly payments for 20 years. 


In the Hatch case the insured died on October 12, 1918, 
without having designated any beneficiary in his lifetime, 
and the Bureau, on August 12, 1919, awarded and began! pay¬ 
ment of the insurance to his father and three brother^, but 
failed to include his mother, the applicable statute then being 
Section 402 of the War Risk Insurance Act of October 6, |1917, 
as amended June 25, 1918. In November 1925 the Bureau 
terminated all payments under the award, and after first 
holding that the mother should have been included iri said 
award, and then that the nephews of the insured who had 
been designated by the insured in his will as his beneficiaries 
were entitled to the insurance, finally ruled, on September 
14, 1926, that the commuted value of the balance of the 
insurance was payable to the executor of the estate of the 
insured under Section 303, as amended March 4, 1925. There¬ 
upon a suit in equity was brought by the father and brothers 
of the insured to have the Government resume payments of 
the awards made to them in 1919. 


i 
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Notwithstanding the great difference between Section 303 
as originally enacted and as amended by the Act of March 4, 
1925, and the fact that the amended section was made effec¬ 
tive as of October 6, 1917, the District Court held that the 
amended section did not apply to the insurance there in suit 
because Section 602 of the World War Veterans’ Act, 1924, 
provided that the repeal by said Act of the War Risk Insur¬ 
ance Act and other statutes should not affect any act done or 
any right or liability accrued under said Acts. Said court 
also held that in any event the awards were in course of pay¬ 
ment within the meaning of the first proviso of Section 303 
as amended by the Act of March 4, 1925. 

I think the District Court, in the Hatch case, correctly held 
that the award made by the Bureau to the father and broth¬ 
ers of the insured in 1919 came wfithin the first proviso of 
Section 303, as amended March 4, 1925, but that said court 
w T as mistaken as to the bearing of Section 602 of the World 
War Veterans’ Act, 1924, upon the amendment of Section 303 
by the Act of March 4, 1925. 

As I read Section 303 as amended by the Act of March 4, 
1925, it w’as intended to supersede all prior legislation with 
respect to the payment of amounts or balances due under con¬ 
tracts of yearly renewable term insurance, upon the death of 
the insured or the designated beneficiary, said purpose being 
evidenced by the history of said statute referred to above, the 
exceptions stated in the provisos thereto, and the final state¬ 
ment therein that “This section shall be deemed to be in effect 
as of October 6,1917.” • 

Moreover, I am unaWe to perceive why the general saving 
clause in Section 602 of the 1924 statute should be held to 
control the particular and specific expression by Congress of 
its will in regard to the payment of yearly renewable term 
insurance in the 1925 statute. Certainly, the general rule is 
that the later statute controls, except as otherwise stated 
therein. Section 303, as amended in 1925, contains its owm 
limitations. 

If, prior to the Act of March 4, 1925, the designated bene¬ 
ficiary or any other person or estate, had acquired a vested 
right to receive payment of the remaining monthly installments 
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as they accrued, a different situation would be presented, j But 
the decisions of the Supreme Court as to rights of beneficiaries 
refute such a view. 

White v. United States, 270 U. S. 175, decided March 
1, 1926. 

Singleton v. Cheek, 284 U. S. 493, decided February 
15, 1932. 

McCullough v. Smith, 293 U. S. 288, decided December 
3, 1934. 

Thus, in the White case, the Supreme Court, speaking by! Mr. 
Justice Holmes, and referring to the contention that the 
mother’s interest as the designated beneficiary of her son’s War- 
risk insurance “vested as absolute at the son’s death, and cbuld 
not be defeated by later legislation,” said (270 U. S. at p. jL80) 
[italics mine]: 

The certificate of insurance provided in terms that 
it should be “subject in all respects to the provisions 
of such act (of 1917), of any amendments thereto, and 
of all regulations thereunder, now in force or hereafter 
adopted, all of which, together with the application for 
this insurance, and the terms and conditions published 
under authority of the Act, shall constitute the con¬ 
tract.” These words must be taken to embrace 
changes in the law no less than changes in the regu¬ 
lations. The form was established by the Director 
with the approval of the Secretary of the Treasury 
and on the authority of Article I, Sec. 1, and Arjticle 
IV, Sec. 402, of the Act, which, we have no dobbt, 
authorized it. The language is very broad and does 
not need precise discussion when the nature of the plan 
is remembered. The insurance was a contract, to be 
sure, for which a premium was paid, but it was ; not 
one entered into by the United States for gain. All 
soldiers were given a right to it and the relation of 
the Government to them if not paternal was at ljeast 
avuncular. It was a relation of benevolence estab¬ 
lished by the Government at considerable cost to itself 
for the soldier’s good. It was a new experiment in 
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which changes might be found necessary, or, at least, 
as in this case, feasible more exactly to carry out his 
will. If the soldier was willing to put himself into 
the Government’s hands to that extent, no one else 
could complain. The only relations of contract were 
between the Government and him. White’s mother’s 
interest at his death was vested only so far as he and 
the Government had made it so, and was subject to 
any conditions upon which they might agree. They 
did agree to terms that cut her rights down to one- 
half. She is a volunteer and she cannot claim more. 
See Helmholz v. United States, 294 Fed. 417, affirming 
283 Fed. 600; Gilman v. United States, 294 Fed. 422, 
affirming 290 Fed. 614. 

The agreement as to the terms and conditions of the insur¬ 
ance contract, to which the Supreme Court referred in the 
White case, was the provision in the certificate of insurance 
that such insurance should be “subject in all respects to the 
provisions of such Act (of 1917), of any amendments thereto,” 
etc. The decision in the White case was, therefore, not 
rested upon the fact (as plaintiffs’ counsel in the case at bar 
suggests) that when White applied for the insurance he had 
indicated a desire that one-half of the insurance should go 
to his aunt, not then within the permissible class of bene¬ 
ficiaries, but who was later brought within that class by the 
amendatory Act of December 24,1919. 

The broad authority of Congress over the subject of bene¬ 
ficiaries established by the decision of the Supreme Court in 
the White case was recognized by the District Court in the 
Hatch case, supra, which sought to distinguish the Hatch 
case on the ground that the amendment of Section 303 made 
by the Act of March 4, 1925, was not to be given a retro¬ 
active effect—a view which, for the reasons stated above, I 
think untenable. 

The Hatch decision as to the non-retroactive effect of the 
Act of March 4, 1925, is not only inconsistent with the prin¬ 
ciples announced as to the nature of the beneficiary’s right 
in White v. United States, but is also in conflict with the 
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decisions of the Supreme Court in Singleton v. Cheek iand 
McCullough v. Smith, supra, which were decided after the 
Hatch case. 

Thus, in Singleton v. Cheek, referring to the amendment 
to Section 303 made by the Act of March 4,1925, the Supreme 
Court said (284 U. S. at p. 407): 

The amendment, in express terms, was made retro¬ 
active so as to take effect as of October 6, 1917, a 
provision undoubtedly within the power of Congress, 
for the reasons stated by this court in White v. United 
States, 270 U. S. 175. 

By that amendment, the rule, which, upon the hap¬ 
pening of the contingencies named in the prior acts, 
limited the benefit of the unpaid installments to per¬ 
sons within the designated class of permittees, jwas 
abandoned, and “the estate of the insured” was wholly 
substituted as the payee. All installments, whether 
accruing before the death of the insured or after! the 
death of the beneficiary named in the certificate of 
insurance, as a result, became assets of the estate of 
the insured upon the instant of his death, to be'dis¬ 
tributed to the heirs of the insured in accordance With 

i 

the intestacy laws of the state of his residence, such 
heirs to be determined as of the date of his death,land 
not as of the date of the death of the beneficiary. |The 
state courts, with almost entire unanimity, have 
reached the same conclusion. 

And in the McCullough case, the Supreme Court said (293 
U. S. at p. 231): 

Considering what was said in United States v. 
Worley, 281 U. S. 339, 341, and in Singleton v. Cheek, 
supra, together with the language and evident purpose 
of the act of 1924 as amended, we think it clear enough 
that installments which accrued in favor of the father 
and mother of Reid as beneficiaries during their lives 
became the property of their respective estates. Also 
that installments which accrued to the assured during 
his lifetime, and the commuted value of the install- 
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merits payable subsequent to the mother's death, be¬ 
came the property of his estate . 

There is nothing in Lynch v. United States, 292 U. S. 571, 
which conflicts with the views announced by the Supreme 
Court in the White, Singleton, and McCullough cases as to 
the power of Congress to control the payment of yearly 
renewable term insurance to beneficiaries under the insurance 
contract. On the contrary the doctrine of the White case was 
expressly recognized by the court in the Lynch case. 

It is true it was held in the Lynch case that the insurance 
constituted a contract between the soldier and the Govern¬ 
ment—but that view of the insurance had theretofore been 
recognized in the White case. It was also held in the Lynch 
case that while the payment of the insurance could be reg¬ 
ulated by Congress, by extending the class of beneficiaries 
and changing the method of payment (see statutes referred 
to by the court in the notes to the opinion), “no power to 
curtail the amount of the benefits which Congress contracted 
to pay was reserved to Congress; and none could be given 
by any regulation promulgated by the Administrator.” 

Manifestly, Section 303 of the World War Veterans’ Act, 
1924, as amended March 4, 1925, in providing that the present 
value of the monthly installments remaining unpaid on the 
death of the insured or of the designated beneficiary, does 
not curtail the amount due under the insurance contract, 
but merely facilitates its payment. 

In Lopez v. United States, 82 F. 2d 982, 987, the Circuit 
Court of Appeals for the Fourth Circuit, in dealing with the 
question of limitations, referred to the statutes I have been 
discussing, as to which that court said: 

* * * The result of these enactments is that 

when a liability under a policy is established, but 
the insurance has not been paid prior to the death of 
the insured, the installments which would have ac¬ 
cumulated from the date of the insured’s permanent 
and total disability to the date of his death should be 
paid to his estate, while those which would have ac¬ 
cumulated from his death to the date of the death of 
the beneficiary should be paid to the estate of the bene- 
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ficiary, and the commuted value of the installments 
remaining should be paid to the estate of the insured. 
McCullough v. Smith, 293 U. S. 228, 55 S. Ct. 157, 79 
L. Ed. 297; Pagel v. Pagel, 291 U. S. 473, 54 S. Ct. 497, 
78 L. Ed. 921; Singleton v. Cheek, 284 U. S. 493^ 52 
S. Ct. 257, 76 L. Ed. 419, 81 A. L. R. 923. 

The law of the present case is not changed by the fact that 
when the judgment sought to be corrected was rendered, suffi¬ 
cient time had elapsed from the death of the beneficiary to 
pay all of said 184 monthly installments of insurance benefits. 

Moreover, upon the refusal of the Bureau, in its lettet of 
March 6, 1920, to recognize the insurance as being in force, 
the beneficiary, under the legislation of Congress then in fprce, 
might immediately have brought suit on the insurance con¬ 
tract; and if such a suit had been prosecuted to a successful 
conclusion prior to the passage of the World War Veter!ans , 
Act, 1924, or of the amendment to Section 303 of the Act of 
March 4, 1925, payment on the monthly installment plan 
might possibly have been obtained under the earlier statutes. 
This suit was not filed, however, until November 6, 1925 l 

Regardless of the persons or circumstances responsible! for 
the long delay in bringing this suit to a conclusion, the right 
of the estate of the insured to the present value of the! in¬ 
stallments of insurance here in question was definitely 4xed 
by the Act of March 4,1925, as of the date of the beneficidry’s 
death . Nothing in the way of compensation for such delay 
can be allowed by the court, even if the delay were attribut¬ 
able to the Government or its agents, since Congress has not 
authorized the payment of interest or damages on past-due 
installments of war risk insurance benefits ( United Stat&s v. 
Worley, 287 U. S. 399). 


3. Administrative Construction of Section 303 as Amended March 

4,1925 


The administrative construction of Section 303 of the World 
War Veterans’ Act, 1924, as amended March 4, 1925, appears 
to have started with an opinion dated May 14, 1925, ten¬ 
dered by the General Counsel of the Veterans’ Bureau to the 
Director in the case of Arthur O’Neill Cody. Copies of this 
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and two prior opinions of the General Council in the Cody 
case, dated, respectively, November 4, 1924, and January 7, 
1925, are attached to a memorandum for defendant filed with 
this report. 

It appears from said opinions that Cody died June 5, 1922, 
leaving no surviving relatives within the permitted class; 
that he had previously been awarded permanent and total 
benefits under his insurance contract, and that pursuant to 
an opinion of the Bureau dated April 6, 1923, the remaining 
monthly installments were awarded to the executor of his 
estate under the provisions of Section 407 of the War Risk 
Insurance Act. 

In the General Counsel’s opinion of November 4, 1924, it 
was held that, under Section 303 as enacted June 7, 1924, the 
present value of the remaining monthly installments might 
be paid to the executor, using the term “present value” to 
mean the installments of renewable term insurance “purged 
of all interest.” In so holding, the General Counsel followed 
an opinion of his office of June 20, 1924, which held that the 
provision for paying the present value of the remaining in¬ 
stallments contained in said section did not deprive any 
person of any substantial rights, and therefore Section 602 
of said Act did not apply. 

On January 7, 1925, the General Counsel rendered another 
opinion in the Cody case in which he held that Section 303 as 
originally enacted was retroactive to October 6, 1917, and 
that the expression “if before the completion of payments 
the beneficiary or beneficiaries shall die * * * then there 
shall be paid to the estate of the insured the present value 
of the monthly installments thereafter payable,” referred “to 
the date of the death of the beneficiary or beneficiaries or the 
date of the death of the insured where no beneficiary within 
the permitted class survives him.” Said opinion further 
stated: 

From the foregoing conclusions it is the opinion of 
this office that the present value of the remaining 
monthly installments of insurance must be calculated 
from the date of the death of the beneficiary or ben¬ 
eficiaries or from the date of the death of the insured 
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in those cases in which no beneficiaries within the 
permitted class survive the insured, regardless of 
whether the death occurred prior or subsequent to 
June 7, 1924. 

This decision was approved by the Director on June] 10, 
1925. 

The Cody case (along with two others) was the subjject 
of still another opinion of the General Counsel to the Director 
of the Veterans’ Bureau, rendered May 14,1925. Said opinion 
dealt with the interpretation of Section 303, as amerided 
March 4, 1925, and particularly its requirement that the 
present value of the remaining installments be computed as 
of the date of the last payment made under an existing 
award. 

In his opinion of May 14, 1925, the General Counsel st4ted 
that the insured had been paid monthly installments of I in¬ 
surance from November 1, 1918, to June 30, 1922, and that 
the remaining installments had been awarded to his execiltor 
under Section 407 of the War Risk Insurance Act to run 
from July 1, 1922, to October 31, 1938. He then quoted the 
clause in Section 303, as amended March 4, 1925, as to how 
the present value of the remaining monthly installments 
should be computed, and said: 

This office will, therefore, amend its prior opinion in 
view of the change in the language in Section 303 to the 
effect that the present value is to be computed as! of 
the date of last payment made under any existing award. 
In the Cody case it would appear that the existing award 
is that to the executor to run from July 1, 1922, to Oc¬ 
tober 31, 1938. If this statement be correct then ihe 
present value of the remaining term insurance should 
be computed as of the date of the last payment un<&er 
that award. 

* * * * * 

The Claims and Insurance Service suggests that the 
date of last payment should be construed to mean the 
last day of the calendar month under the Bureau’s sys¬ 
tem of payment. While it may be true that as a matter 
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of convenience insurance awards are paid by calendar 
months, nevertheless, attention is called to the fact that 
insurance does not accrue on the basis of a calendar 
month as that term is popularly understood. The in¬ 
surance accrues in months reckoning from the anni¬ 
versary date of the insured’s death and it is the opinion 
of this office that in computing the present value of the 
insurance the computation should be based upon the 
anniversary date rather than upon the last day of the 
calendar month. 

This opinion also bears the approval of the Director. 

The decision of the Comptroller .General, rendered January 
26, 1926, in the case of Russell W. Walker, 5 Comp. Gen. 501, 
also supports the views expressed in this report as to the appli¬ 
cation of Section 303, as amended March 4, 1925. In that 
decision the Comptroller General advised the Director of the 
Veterans’ Bureau: 

The policy of insurance issued to Russell W. Walker, 
considered as never having lapsed because of uncollected 
disability compensation, matured by the happening of 
permanent total disability October 1, 1920, and the in¬ 
stallments of insurance which should have been paid 
to the insured during his lifetime were properly awarded 
to the administrator of his estate. The rights of the 
death beneficiary to the remaining unpaid installments 
became fixed at the date of death of the insured, Febru¬ 
ary 18, 1921, under the provisions of law then effective. 
* * * * # 

Under section 402 of the war-risk insurance act, as 
amended by the act of June 25, 1918, 40 Stat. 615, 616, 
award should have been made “to such person or per¬ 
sons within the permitted class of beneficiaries as would 
under the laws of the State of the residence of the in¬ 
sured be entitled to his personal property in case of 
intestacy # * 

But as no such award appears to have been made, 
payment should now be made to the estate of the in¬ 
sured under the provisions of section 303 of the World 
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War veterans’ act as amended by section 14 of the kct 
of March 4, 1925, 43 Stat. 1310, which is retroactively 
effective to October 6, 1917, except insofar as affecting 
payments under existing awards legally made. 

The above decisions of the General Counsel of the Veterans’ 
Bureau and the Comptroller General appear to have estab¬ 
lished the administrative construction of Section 303 as 
amended March 4, 1925, and no departure therefrom appears 
to have been sanctioned by either official. On the contrary, 
it was because of the refusal of the Comptroller General 
to approve the judgment rendered by this court on April 4, 
1940, in respect to the amount allowed the administratrix 
of the estate of the insured, that this motion to correct said 
judgment was made. 

4. As to the Clause in Amended Section 303 Requiring T}iat 
the Present Value of the Unpaid Monthly Installments Be 
Computed as of the Date of the Last Payment Under\ an 
Existing Award 

Neither in the report of the House Committee on Wbrld 
War Veterans’ Legislation on H. R. 12308, nor in Senator 
Reed’s statement thereon was any reference made to |the 
above-mentioned clause in Section 303, as amended Ma(rch 
4, 1925. 

This is not surprising, since said clause relates to a ihat- 
ter of administrative detail, which would only arise where, 
on the death of the insured or of the designated beneficiary, 
there was an existing award under which some payment had 
been made. There was no such award in this case, so that 
there is no necessity for inquiring as to the exact scope of said 
clause. One phase of its application is discussed in the last 
paragraph of the opinion of the General Counsel of the Vet¬ 
erans’ Bureau of May 14, 1925, set out above. 

Plaintiffs’ counsel argues as if it were essential to the opera¬ 
tion of amended Section 303 that there be an existing award 
at the time of the death of the insured or the designated 
beneficiary; but manifestly this is not so. The fundamental 
purpose of the amended section was to discontinue, excepi as 
stated therein, further payments on the monthly install- 
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ment plan upon the death of the insured or the designated 
beneficiary, by paying the balance then due under the insur¬ 
ance contract in a lump sum. 

Counsel for plaintiffs further contends that, since no award 
of benefits was ever made under the contract of insurance in¬ 
volved in this case, the judgment rendered by this court on 
April 4, 1940, in favor of the beneficiary’s estate should be 
taken as such an award, and the date of said judgment, or the 
date of payment under said judgment should be taken as 
the date upon which the present value of the remaining 184 
installments should be calculated. 

This contention ignores the fact that the only payment 
authorized by amended Section 303 to be made to the estate 
of the insured is the present value, on the death of the bene¬ 
ficiary, of the installments thereafter payable, while the in¬ 
sured’s estate is here claiming the aggregate value of such 
monthly installments on a much later date. 

5. As to the Method of Computing the Present Value of the 

Remaining 184 Installments 

The basis for defendant’s calculation of the present value 
of the 184 monthly installments of insurance benefits remain¬ 
ing unpaid on the death of the beneficiary on June 24, 1924, 
is shown by a letter, dated December 21, 1940, from the 
Director of Insurance of the Veterans Administration to the 
Director of the Bureau of War Risk Litigation in the Depart¬ 
ment of Justice. Said letter (filed herewith) states: 

In compliance with your telephonic request for an 
explanation as to how commuted values are calculated, 
with special reference to the case of Joseph Kelly Kerr 
and the commuted or present value of 184 monthly 
installments, the following is submitted for your con¬ 
sideration. 

The present or commuted value of a monthly an¬ 
nuity certain due, that is, a series of payments made 
at the beginning of each month for a specified number 
of months, is that amount which is placed at interest 
at a certain assumed rate will provide for the payment 
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of each installment as it falls due. When the last in¬ 
stallment falls due the amount in the fund will exactly 
equal this installment and the fund will be exhausted. 
Thus it will be seen that each monthly payment after 
the first is made up partly of principal and partly of 
interest. When a series of payments is given and !it is 
desired to obtain the commuted or present value of 
the series, each payment falling due after a certain date 
is discounted back to that date and the sum of| the 
discounted values is the present or commuted value 
of the series of installments. 

$10,000 is the commuted or present value of 240 
monthly installments of $57.50 each on a 3 J /2% interest 
basis. 

Insured died Nov. 8,1919. Beneficiary died Junk 28, 
1924. 

56 installments of $57.50 each from Nov. 

8, 1919, to June 8, 1924, inclusive.$3,220.00 

Commuted or present value of remaining 
184 installments of $57.50 each is $8,- 

233.5788 . $8,23^.00 

This commuted or present value is the sum that 
will purchase 184 installments of $57.50 each, payable 
monthly, on a basis of 3^% interest, compounded 
annually. 

i 

It will be noted that Section 301 of the World War [Vet¬ 
erans’ Act, 1924, as amended March 4, 1925, provides: 

The insurance, except as provided herein, shall be 
payable in two hundred and forty equal monthly in¬ 
stallments. Provisions for maturity at certain ages, 
for continuous installments during the life of the in¬ 
sured or beneficiaries, or both, for cash, loan, paid-up 
and extended values, dividends from gains and savings, 
and such other provisions for the protection anc} ad¬ 
vantage of and for alternative benefits to the injured 
and the beneficiaries as may be found to be reasonable 
and practicable, may be provided for in the contract of 
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insurance, or from time to time by regulations. All 
calculations shall be based upon the American Experi¬ 
ence Table of Mortality and interest at 3^ per centum 
per annum, except that no deduction shall be made 
for continuous installments during the life of the in¬ 
sured in case his total and permanent disability con¬ 
tinues more than two hundred and forty months. 
Subject to regulations, the insured shall at all times 
have the right to change the beneficiary or beneficiaries 
without the consent of such beneficiary or beneficiaries, 
but only within the classes herein provided. 

CONCLUSION 

For the reasons stated above, I recommend that defend¬ 
ant’s motion to correct the judgment rendered by this court 
on April 4, 1940, be sustained, and said judgment corrected 
. as set forth in "the form of order submitted with this report. 
1 : Respectfully submitted. 

William R. Harr, 
Commissioner, Veterans' Cases. 

cc Camden R. McAtee, 

Attorney for Plaintiff. 

United States Attorney. 
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